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the first incumbent of the above trust, Professor Iverach, of the Free 
Church College of Aberdeen, delivered before the New York University in 
April, 1899. They deal with profound themes, the problems of cosmology, 
personality, religion, agnosticism, idealism, etc., and, as might be ex- 
pected, are thoroughly orthodox both in spirit and results. Stripped of its 
rhetorical adornments, the author's argument for Theism rests fundamen- 
tally, if we rightly understand it, on an analogy : ' ' from the intelligent ac- 
tion of the self . . . science obtains the conception of an intelligence which is 
equal to the ordering of a world " (p. 231). Any other explanation of the 
world-order is ' scarcely intelligible ' (p. 30). This, however, does not, 
in the opinion of the author, suffice. With much ' rejoicing ' over the ad- 
vancements of natural science and with profusion of * gratitude ' for what 
our 'worthy friends,' the scientists and philosophers, who lack the theistic 
insight, have taught us, he believes that, making use of such of the deliver- 
ances of science and philosophy as serve our purpose, we should go on 
until we find a God who will satisfy our needs of religion (p. 258). It ap- 
pears that religion itself furnishes the ' new and higher synthesis ' from 
' the material derived from the sciences and philosophies ' (p. 285). The 
appeal thus would seem to be ultimately to practical considerations and to 
the heart, but what these are, and what may be their philosophical value, 
are not discussed. 

H. N. Gardiner. 

E evolution du droit et la conscience sociale. Par L. Tanon, Pr6sident 
a la Cour de Cassation. Paris, F61ix Alcan, 1900. — pp. 166. 
This is a work on the evolution of law and the social consciousness, 
written by a practical jurist. It is divided into two parts. The first is his- 
torical-critical, containing a discussion of the historical school of jurispru- 
dence, founded by Savigny, and the criticisms to which it has been sub- 
jected. According to Savigny, positive law (jus, Recht, droit) is at first 
always popular law, in the form of custom, supplemented and secured in 
the course of time by legislation, but based in the last analysis upon the 
social consciousness. The chief features of this conception are the idea of 
the evolution of law, and the idea of the social consciousness. Savigny' s 
notion of evolution fails to recognize the value of the new germs of life and 
progress which this evolution tends to develop. Objection is made also to 
the indefiniteness of the conception of a collective consciousness, to the 
tendency to regard it as a separate metaphysical entity, and to the attempt 
to make it a formal source of law. A special chapter is given to Jhering' s 
modification of the historical theory. Jhering bases the entire social life 
upon the egoistic impulse. The egoist, he declares, is the product of na- 
ture, the moral man the product of society. The sentiment of right does 
not create law, but law the sentiment of right. Man, however, is not an 
absolute egoist, as Jhering falsely supposes ; he is sociable by nature, not 
merely so by virtue of social institutions. Jhering's theory fails also to 
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appreciate the significance of the notion of justice as opposed to the notion 
of utility. Conscious purposiveness or finality (der Zweck im Rechf) can- 
not explain the whole of social life, all the rules of morality and law. 

In Part II the author presents his own views. He accepts the historical 
theory in its main features. The utilitarian doctrine is faulty in that it tries 
to deduce all individual and social acts from one single principle. It also 
fails to distinguish between the material and mental phases of existence. 
Law is the product of both material and mental conditions, of the entire 
physical and social environment, which latter becomes the predominant 
factor in the course of time. The object of law is to regulate the mutual 
relations of men by rules of conduct which are juridically obligatory. These 
relations are relations of coexistence and relations of cooperation, the for- 
mer protecting and securing individual interests, the latter collective inter- 
ests. These interests, which are both material and mental, are always 
determined by the external conditions of social life, and by the ideal which 
a community has of life, the social consciousness. The collective con- 
sciousness is not to be construed as an entity outside of the individuals ; 
it is a name applied to the sum-total of ideal forces represented in individ- 
ual consciousnesses. These forces are communicated to individuals by 
heredity and imitation, by instruction and culture, and by the practices of 
social life. It is not necessary that they be the property of all, it suffices 
that they are entertained by the elites. 

The idea of evolution is the leading thought of the historical school. 
Two aspects may be distinguished in it : the continuity and solidarity of 
successive social states (the conservative aspect); and the progressive de- 
velopment of these states (the progressive aspect, which the founders of the 
school have neglected). Tanon criticises the evolutional school which 
bases everything upon the struggle for existence, and which is the laissez- 
faire doctrine over again. Struggle is not the sole factor of progress, not 
even in the animal world ; the principle of association, the solidarity of 
living beings, enters into the process. Struggle is not the natural law of 
human progress ; it is conditioned and dominated in humanity by an 
artificial environment which is the work, not of nature, but of man, and 
which exercises the deciding influence. The most general index of human 
progress is the increasing heterogeneity and complexity of individual and 
social life (division of labor), and the passage from forced cooperation to 
voluntary cooperation. Juridical rules are originally based, not upon the 
intrinsic value of their contents, but upon political and religious authority 
(forced cooperation). Gradually they find their support in the feeling of 
solidarity, but are still enforced by law (free and legal cooperation). The 
highest form of cooperation is that which springs from the individual wills 
and is maintained without legal coercion (free and voluntary cooperation). 
This is an association of persons, not of capital, and tends not to the en- 
richment of its members, but to the organization and regulation of economic 
life in general. 
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The true function of law is to recognize and determine the relations of 
life in which the material interests find their surest satisfaction, and to 
guarantee their peaceful and regular realization by the obligatory force at- 
tached to it. This obligation must be provided with two sanctions : con- 
straint and moral assent. The moral assent is in primitive times largely 
religious ; in more advanced times it attaches itself to the contents of law, 
to the interests whose protection it guarantees. 

This little book deserves commendation in many respects. The histor- 
ical part is clearly presented, and furnishes an excellent introduction to the 
subject. The views of the most important authorities are given in brief, 
but intelligible form, and the development of the historical school is traced 
in a logical manner. The author's own criticisms are usually sound and 
sensible, and betray maturity of thought. In one point, however, he does 
not seem to me to do full justice to Jhering's theory. Jhering does not 
regard conscious purposiveness as the fundamental principle of his system, 
as Tanon erroneously declares. The Austrian jurist clearly distinguishes 
between the subjective and objective end, and expressly states that what- 
ever may be the individual's motives, the objective end or purpose of mor- 
ality is the social welfare. (Der Zweck im Recht, Vol. II, pp. 97 ff, 
134 ff.) 

The constructive part of the work shows the same general clearheaded- 
ness, the same soundness of judgment, as the preceding portion. I have 
no fault to find with the author' s views nor with his criticisms, but he does 
seem to me sometimes to err in ascribing opinions to certain schools which 
they do not hold. Thus his criticism of the utilitarian theory is founded 
upon a misunderstanding of the fundamental principles of that much- 
abused system. The utilitarian theory is not necessarily egoistic, nor does 
it fail to give proper weight to the mental factor. Utilitarianism, in the 
broad sense of the term, is the view which sees in the effects of acts, in the 
end which they tend to realize, the criterion of their moral worth. In the 
narrow sense of the term, as used by Mill, it is the theory which makes 
the greatest happiness of the greatest number the end and criterion of 
morality. Materialism and egoism are not essential phases of the system, as 
Tanon seems to think. Tanon also uses the term ' struggle for existence ' 
in too narrow a sense. His objections to this principle are perfectly sound 
if we interpret it in the sense in which he interprets it. But struggle for 
existence does not necessarily mean struggle for mere physical existence ; 
life does not consist in mere eating and drinking, but in the exercise of 
both physical and mental, individual and social functions. However, 
these are merely questions of terminology, after all, and those who are in 
sympathy with the historical way of looking at things, will agree with the 

main propositions of the author. 

Frank Thilly. 



